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BEFORE THE

Federal Communications Commission
WASHINGTON, D.C.

In the Matter of

Cdling Party Pays Service Offering
in the Commercia Mobile Radio Services

WT Docket No. 97-207

N N N N

COMMENTSOF
THE CELLULAR TELECOMMUNICATIONSINDUSTRY ASSOCIATION

The Cdlular Tdecommunications Industry Association ("CTIA")* hereby submits its Comments
in the above captioned proceeding.” CTIA supports the Commission's ruling to trest Calling Party Pays
("CPP") asaCMRS sarvice, and its adoption of the Notice to remove regulatory barriersto the
provison of CPP sarvices.

l. INTRODUCTION AND SUMMARY

The Notice correctly reflects the role that the Federal government should play in a competitive
market; the Commission's primary objective should be the remova of unnecessary regulatory obstacles
that impede the growth of competitive telecommunications services. CTIA agpplauds the Commission's

declaratory ruling to treat CPP offeringsas CMRS. Not only is this the correct legd decision, but asa

! CTIA istheinternationa organization of the wirdess communications industry for both wirdless
carriers and manufacturers. Membership in the association covers dl Commercia Mobile
Radio Service ("CMRS") providers and manufacturers, including 48 of the 50 largest cdllular
and broadband persona communications service ("PCS") providers. CTIA represents more
broadband PCS carriers and more cellular carriers than any other trade association.

2 In the Maiter of Calling Party Pays Service Offering in the Commercid Mobile Radio Services,
Declaratory Ruling and Notice of Proposed RuleMaking, WT Docket No. 97-207, FCC
99-137 (rel. duly 7, 1999) ("Notice").




meatter of policy, it will asss greetly in removing potentid and actud regulatory obstaclesto CPP
development created by the states. CTIA requests that the Commission expand the classfication of
CPP sarvices it consders CMRS to include those CMRS cdls that involve differing means of
compensating carriers for charges associated with the CMRS call.

CTIA dso congratulates the Commission on its additional proposas to remove regulatory
obstacles to the introduction of CPP services. The Commission'sidentified god in this proceeding isto
help ensure that the success or fallure of CPP to reach its potentia reflects the commercid judgments of
service providers and the informed choices of telecommunications consumers, rather than unnecessary
regulatory or legal obstacles and uncertainties. ® CTIA shares the Commission's goal and has identified
inits Comments severd such regulatory obstacles that should be removed.

There are numerous potential competitive benefits associated with CMRS carrier provison of
CPP. Thisiswhy CTIA has been such avocd champion of CPP, and requested that the Commission
promptly release a notice of proposed rulemaking to address the regulatory issues associated with
CMRS carrier provision of CPP services* By removing artificial obstacles to the development of this
form of CMRS, the Commission rightly will permit market forces to determine what form, if any, CPP
sarvices will take. CPP service offerings ultimately may help to sour local 1oop competition, especidly
for resdentia consumers. CPP services may enhance CMRS carrier penetration and apped to

different ssgments of consumers, including those with limited incomes. In fact, CPP services combined

3 Notice at 1.

4 Petition for Expediited Consideration of the Cellular Telecommunications Industry Association in
WT Docket No. 97-207 (filed Feb. 23, 1998).
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with prepaid caling plans may prove a viable tedlecommunications aternative to those parties who may
otherwise be disenfranchised. Of course, these positive distributional effects will not occur if there are
unnecessary regulatory constraints on CMRS carrier provision of CPP services.

Cons gtent with a market-based gpproach, CPP should be consdered a voluntary service
offering subject to minima regulatory intruson. Leaveit to the market to determine who provides CPP
and under what conditions. The Commission'srole isimportant, but limited. The Commisson should
move forward on severd of its proposals to facilitate consumer preference and to remove remaining
regulatory obstaclesto CPP development. This means adopting a uniform, nationwide notification
mechanism that informs calers that they will be charged to complete the CPP call. Necessarily, this
notification mechanism must be free from fragmented regulation by the states. Moreover, the
Commission must ensure that carriers have binding, enforceable obligations with the caling parties.

Notably, the Commission aso must refrain from adopting severd of the Notice's proposals that
are unnecessary or unworkable. The Commission need not a this time contempl ate the disclosure of
gpecific rates in the notification message. Similarly, it need not contemplate regulating the rates that
CMRS carriers charge CPP cdlers. Moreover, it need not require incumbent loca exchange carriers
("ILECS") to provide hilling and collection services.  Given the (1) lack of evidence that carriers will
engage in ingppropriate or discriminatory conduct; (2) the ready availability of targeted enforcement
mechanisms, and (3) the potentid that such regulation may impair market development, the Commission
should refrain from adopting these proposals at thistime.

The Commission need not regulate CPP in this manner to avoid arepest of the problems with

gouging experienced in recent years in the payphone industry. With calls from payphones, naither the



caling nor the called party necessarily has a pre-existing relationship with the operator services provider
("osP).

By contrast, with CPP the called parties have an ongoing service relaionship with the CMRS
provider that gives them the ability to object to and otherwise influence the rate charged by the CMRS
provider for incoming calls. In dl likelihood, the caled party will be concerned if acaling party is
overcharged. The Commission should not underestimate the CMRS subscribers predilections toward
cdling parties or their ability to ensure (through their continued patronage) that CPP charges remain
competitively priced.

To the extent that the Commission harbors concerns, it should abandon its more intrusive
proposasin favor of less redtrictive aternatives such as carrier branding of CPP service. Through
branding, carriers investment in the goodwill associated with their brand name will provide a strong
incentive to price fairly. Inthisway, the Commisson will ensure that the CMRS CPP market functions
gopropriately with minimum regulatory intervention.

. CPPHASTHE POTENTIAL TO PROVIDE A NEW SEGMENT OF THE U.S.

MARKET WITH ACCESSTO WIRELESSTELECOMMUNICATIONS
SERVICES.

CTIA sharesthe Commission's enthusiasm about the potentia of CPP services to provide
increased accessbility of wireless servicesto U.S. consumers. By dtering the payment obligation,
CMRS providers can achieve postive digtributiond effects. Asexplained in the Notice:

the potentid exigsin the U.S. for the wider avallability of CPP offerings
to benefit the development of local competition and to provide an
important new dternative to consumers who have not previoudy used
CMRS extengvely. Our god in this proceeding isto help ensure that
the success or failure of CPP offerings to reach this potentid reflects the
commercid judgments of service providers and the informed choices of



consumers, both wireless and wirdine, rather than unnecessary
regulatory or legal obstacles and uncertainties. °

Chairman Kennard recognized the potential of CPP earlier this year noting that CPP * has the potentia
to make wireless services available to awhole new category of consumers. families on tight budgets
who cannot afford mobile phones today, people who would otherwise turn off their phones to avoid
having to pay for incoming cals, and studentsin college.”®

The Commission's optimism iswdll-founded. The internationa experience with the increased
bility to telecommunications services through CPP is positive. For example, CPP has opened up
telecommunications service to populationsin Latin Americawho never had a choice or a chance to use
landline service. In Columbia, CPP service options assigt "'those in the lower socioeconomic tiers of the
population because it's cheaper and alows for cost control."” Customers in Columbia can receive an
unlimited number of phone cdls for alow monthly price; *[€lmployers can communicate with out-of-
the-office gaff, farmers with their workers in the field, and parents with their children, without worrying
about high phone bills"®

CPP has the ability to empower consumers. It places decison-making responsibility and
control within the hands of consumers -- both calling and caled parties. Wireless subscribers who

choose to subscribe to CPP using Advanced Intelligent Network ("AIN") technology will have severa

5 Notice at 1.

6 See Press Statement of Chairman William E. Kennard on “Wirdless Day,” (June 10, 1999)
(located at <http://mwww.fcc.gov/commissionerskennard/states.html>).

! SandraWdfed, "Columbia: One-Way Cdlular Service Rings Up Niche Customers" Radio
Comm. Report (Sep. 14, 1998) ("CPP in Columbia™).



options, including: (1) designating a PIN code which the called party can distribute to preferred cdlers,

to permit cal completion without the cdling party being billed; (2) designating a pre-selected group of

preferred phone numbers from which the called party will accept air-time charges and pay for cdls, or

(3) relying on atoggle capability by which the called party can turn-on or turn-off the CPP function.®

CPP can dso expand the universe of numbers caling parties can call because it will serve as an

incentive for the publication of mobile numbers, thereby enabling calling parties to reach

telecommunications subscribers a both landline and mobile numbers. Caling parties will be better-

informed decison-makers, responding to rationa economic signals.

As an added benefit, CPP in combination with prepaid cellular service ensures that customers

do not have to contend with "huge phone bills'.® The Commission is dready aware of the numerous

benefits associated with prepaid CMRS sarvices. As explained by Commissoner Powell:

the Commission [in previous decisions has| expressed its concern that
competition would not serve certain areas or segments of the
population, because facilities-based carriers were concerned only with
high-end users and business customers. Y et, we see [prepaid] wirdless
offerings springing up that are marketed to less affluent segments of the
population. These plans are marketed to mass audiences on televison,
radio and billboards. Infact, | wasin a7-11 the other day and noticed
that right there in the store one could purchase a prepaid cdlular plan
and wireless phone!’ The market has found anew and cregtive
approach to serving areas and popul ations that we suggested would not
be served well by competition. Never sdll the market short.™

8 Id.

° See CTIA, "The Who, What and Why of Caling Party Pays" a 7-8 (duly 4, 1997).

10

See CPPin Columbia, supra.

1 Remarks by Commissioner Michadl K. Powell, Federd Communications Commission, Before

PCS'98, Orlando, Florida, 3-4 (Sep. 23, 1998) (as prepared for delivery).
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Just as prepaid cdlular can assist those consumers with budgetary congtraints and credit issues,
S0 too can the introduction of CPP services. Of course, the positive distributiona effects of CPP
services and other potentid benefits will never be redized if the Commission preserves or erects
additiond regulatory obstacles to CPP devel opment.
1. THE COMMISSION SHOULD LIBERALIZE ITSDEFINITION OF CPPTO

INCLUDE CPP CHARGES RECOVERED THROUGH INTERCONNECTION
COMPENSATION RATES.

CTIA applauds the Commission'sinitial declaratory ruling that CPPisa CMRS sarvice As
CTIA has noted previoudy, a CPP cdl islike other CMRS cdlls, but for the fact that the cdll is paid for
by the calling party. The CPP call meetsal of the requirements of aCMRS service: the service
involves amobile phone and will be commercidly avalable to the public; the underlying cal will be for-
profit and interconnected with the public switched telephone network. Aswith collect calls, the party
paying for the charge has no pre-existing customer relaionship or service contract with the carrier that
ultimately recoups the charges for the service. Thislack of a pre-existing relaionship, though, does not
render acollect cal a non-telecommunications service. Similarly, to classfy CPP cdlsas merdy a
billing and collection service™ would be patently inappropriate. 1t fails to recognize the indisputable fact

that this service requires that a CMRS call be made and completed.™

12 Notice at ¥ 8-109.

13 If CPP were consdered merely abilling and collection service, it would sill bea

telecommunications service. Billing and collection for acal is part of any telecommunications
sarvice. Labeling CPP as anon-CMRS service merely renders Section 332, 47 U.S.C. 8§ 332,
ingpplicable. This meansthat the stlateswould be unable to take advantage of the explicit
"other terms and conditions' reservation of authority in Section 332. The Commisson, though,
gtill would retain jurisdiction over CPP services. Therefore, it could preempt inappropriate Sate

7



While CTIA supports the Commisson's declaratory ruling, it believes that the Commission
should expand its definition of CM RS to include CPP calls where the charges are recovered indirectly
from the caller through interconnection compensation agreements. Contrary to the Notice's preiminary
conclusions,” if aCMRS carrier were to implement aform of "asymmetrica" compensation with aLEC
as ameans of recovering its artime charges associated with a CPP cdl, this should not foreclose a
determination that the CMRS carrier is offering a CPP CMRS sarvice. Asthe Commission
acknowledges, "there is no reference in the statutory definition [for CMRS] to who pays for the call "
Just as when the "cdling party paysthe airtime charges' it is consdered CMRS, s0 too should calls that
are reimbursed indirectly through an interconnection fee be consdered CMRS. In either case, the cdll
involves an interconnected, for profit cal to amobile sation -- the underlying cal till meetsthe
definition of CMRS.

In the dternative, the Commission should congder such cdls (in which rembursement occurs

through interconnection fees) as the "functiona equivaent" to amobile service'’ thereby regulating such

regulation under other provisons of the Communications Act of 1934, as amended
("Communications Act").

14 As the Supreme Court has noted in the context of the filed-rate doctrine, the setting of rates
involves the provison of services and billing. American Telephone and Telegraph Co. v.
Centrd Office Teephone, Inc., 524 U.S. 214, 223-224 (1998) ("Centra Office").

B Notice at 1 73-74.
© Seeid af17.

o See 47 U.S.C. § 332(d)(1); 47 C.F.R. § 20.3 (Commercia mobileradio sarvice: amobile
savicethatis (a)(1) provided for profit, i.e., with the intent of receiving compensation or
monetary gain; (2) an interconnected service; and (3) available to the public, or to such classes
of digible users asto be effectively available to a substantial portion of the public; or (b) the
functiond equivaent of such a mohile service described in paragraph (a) of this section.”).

8



services as CMRS offerings. Asthe Eighth Circuit held, Section 332 of the Communications Act™
providesthe jurisdictiond bads for the Commission to establish compensation mechanisms for the
transport and termination of traffic between LECs and CMRS carriers.™® The Commission's jurisdiction
pursuant to Section 332 over interconnection rates is sufficiently comprehensive to include CPP charges
recovered through interconnection agreements. For thisreason aswell, CTIA takes issue with the
Commission's definition of CPP? to the extent that it fails to dassfy those cdlsin which the LEC bills
the caller and reimburses the CMRS carrier through interconnection compensation as CPP.

On ardated note: The Commission is correct in recognizing that the current scheme for inter-
carrier compensation for mutua traffic termination does not obviate the need for CPP services?! At this
time, reciprocal compensation contracts are not designed to and do not permit carriers to recover the
sum total of their costs for a CPP call. Among other things, reciproca compensation does not cover

artime charges. Airtimeisafunction of acarrier's capacity -- it isnot apublic good. One customer's

18 47 U.S.C. §332.

19 lowa Utils. Bd. v. F.C.C., 120 F.3d 753, 800, n. 21 (8th Cir. 1997), rev'd on other grounds
sub nom., AT&T v. lowa Utils. Bd., 525 U.S. 366 (1999) ("Because Congress expressy
amended section 2(b) to preclude State regulation of entry of and rates charged by . . . [CMRS]
providers, see 47 U.S.C. 88 152(b) (exempting the provisions of section 332), 332(c)(3)(A),
and because section 332(c)(1)(B) gives the FCC the authority to order LECs to interconnect
with CMRS carriers, we bdieve that the Commission has the authority to issue [interconnection]
rules of specia concern to the CMRS providers, i.e., 47 C.F.R. 88 51.701, 51.703,
51.709(b), 51.711(a)(1), 51.715(d), and 51.717. . .").

20 See Notice at § 2 (CPP is defined as"a CMRS provider makes available to its subscribers an
offering whereby the party placing the call to a CMRS subscriber pays at least some of the
charges associated with terminating the call, including most prominently charges for the CMRS
artime").

2 Seeid. a 7 71.



use of artime forecloses other potential uses. Lack of compensation for artime chargesis problematic;
carriers have opportunity costs that need to be reimbursed. Until such agreements properly compensate
acarrier for its charges, they should not be viewed as an adequate substitute for CPP.

V. BY CLASSIFYING CPP ASCMRS, THE COMMISSION EFFECTIVELY

FORECLOSES CONFLICTING STATE REGULATION OF THE NOTIFICATION
MECHANISMSASSOCIATED WITH CPP OFFERINGS.

The Commission is correct in assarting its jurisdiction to adopt a uniform, nationd notification
method for CPP CMRS. Asit acknowledges, its primary mission under the Communications Act isto
regulate "interstate and foreign communications so as to make available to dl the people of the United
States a rapid, efficient, Nation-wide, and world-wide wire and radio communications service'® The
Commission correctly relies upon Sections 201(b) and 332(c)(3)(A) asthejurisdictiond basisto
implement a uniform, nationwide natification system for CPP.?® Section 201(b) provides the
Commission jurisdiction over "CMRS calls that originate and terminate in different states'®* Section

332, in turn, commands the Commission "'to establish afederd regulatory framework to govern the
offering of dl [CMRS],"® adirective furthered by the adoption of national, uniform notification
mechanisms.

The Commisson's statements to date regarding CPP necessarily affect the role that states may

play in regulating CPP offerings. CTIA is concerned, though, that the Commission fails to understand

2 |d. a 136 (citing 47 U.SC. § 151).
3 Id. at 734.
2 1d. at 7 36.

» 1d. (citing H.R. Conf. Rep. No. 103-213, at 490 (1993)) (" Conference Report").
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the Significance of its own jurisdictiona statements® By declaring that (1) CPPisa CMRS service;?’
and (2) it is essentid to develop a uniform, nationwide notification system,? the Commission effectively
forecloses gate regulation of CPP notification mechanisms.

By operation of Section 332, the Commission's declaration that CPPisa CMRS service
precludes dl forms of sate rate and entry regulation. To the extent that Sate adoption of differing
notification methods affects rates and entry, it is prohibited by Section 332. Alternatively, Section 2(b)
provides an additiond basis for the Commission to adopt a uniform, nationwide natification mechanism
free of conflicting State regulation.

A. States Are Preempted By Section 332 From Regulating The Notification
M echanisms Associated With CPP Calls.

As noted above, determining that CPP isaform of CM RS automatically means that states are
preempted from imposing rate or entry regulation on it. The Commission, though, appears concerned
that regulation of the CPP notification mechanism may implicate "other terms and conditions' of CPP

sarvice, thereby implicating state authority to regulate CPP. This concern is unfounded.

2 Seeid. at 39 (secking a cooperative role with the states in implementing notification
mechanisms and other consumer protection issues).

21 Id. at 7% 14-19.

28

See, eq., id. a 27 ("The record strongly supports the conclusion that some effective form of
cdling party notification is criticaly important to avoid customer confusion with CMRS provider
introduction of CPP offerings. Further, the comments dmost unanimoudy indicate that without
auniform notification system, conflicting state notifications would increase consumer confuson
about callsto CPP subscribers if CPP were to be implemented more widely. Another
consequence of conflicting natifications would be increased cogts to wirdless carriers in their
efforts to provide natifications to calling parties in different jurisdictions.”)

11



Asapreiminary matter, rote classfication of CPP asa CMRS "term and condition” fallsto
resolve the issue of whether Sate jurisdiction is permitted by Section 332(c)(3)(A). The phrase "terms
and conditions," as generdly used, necessarily includes CMRS rates and entry. Indeed, Congress itsdlf
referred to CMRS rates and entry as "terms and conditions' of CMRS:

[N]o State or locd government shdl have any authority to regulate the

entry of or the rates charged by any commercia mobile service or any

private mobile service, except that this paragraph shdl not prohibit a

State from regulating the other terms and conditions of commercid

mobile services
Hence, before the Commission may determine that states possess authority over particular terms and
conditions of CPP service pursuant to Section 332(c)(3)(A), it must first determine whether the terms
and conditions at issue are rate- and entry-related.

The nationd notification mechanism for CPP sarvice to be adopted by the Commission is
inextricably linked to rate and entry regulation. CPP is designed to compensate wireless carriers for
cals made to wireless customers. Conceptudly, the only difference between CPP and other CMRS
sarvicesisachange in the entity being charged for the call. Regulation of CPP involves the regulation of
rates charged by CMRS providers for CMRS service and the manner in which those charges are
assessed. Infact, the main point for providing a uniform notification message is to inform calers that

they will be charged for the call. Therefore, CPP is appropriately characterized asa CMRSrate

mechanism for which the Commission retains exclusve regulatory jurisdiction.

2 47 U.S.C. § 332(c)(3)(A)(emphasis added). The House Report mentions the preemption of
date and loca regulation of CMRS rates and entry, and, again, states that "nothing here shal
preclude a state from regulating the other terms and conditions of commercia mobile services™
H.R. Rep. No. 111, 103rd Cong., 1st Sess. 261 (1993) (emphasis added) ("House Report™).

12



Rate regulation necessarily encompasses review of the method of notification thet a carrier
employs to communicate with potentid and existing customers about the underlying rates thet it charges
for the use of its services. *® Traditiond tariff filing requirements, a regulatory method used by both the
Commission and the gtates, are intringdc to rate regulation. These tariffs are designed to provide, anong
other things, natification of the charges for various services. Asthe Supreme Court has noted in the
context of the filed-rate doctrine, rates "do not exist in isolation. They have meaning only when one
knows the services to which they are attached.”®* A traditiona administrative law understanding of rate
regulation inherently includes the rate notification process. Given this understanding of rate regulation,
date review of CPP rate notification methods is necessarily and sgnificantly limited.

The legidative history of Section 332(c)(3)(A) mentions consumer protection as an interest that
normally fallswithin the traditional "terms and conditions" properly subject to state and local regulation.®

In the CPP context, regulation of customer notification mechanismsis more gppropriately characterized

%0 Asamatter of law, before a state may qudlify to regulate a CMRS carrier's rates for purposes

of CPP, it mugt petition the Commission consistent with the procedures in Section 332.
Specificaly, a petitioning state must prove that "market conditions with respect to such services
fall to protect subscribers adequately from unjust and unreasonable rates or rates that are
unjustly or unreasonably discriminatory™ or "such market conditions exist and such serviceisa
replacement for landline telephone exchange service for a subgtantid portion of the telephone
landliine exchange service within such State.” 47 U.S.C. 8 332(c)(3)(A).

3 Centrd Office, 524 U.S. at 223.

2 See House Report a 261 ("By ‘terms and conditions,' the Committee intends to include such

matters as customer hilling information and practices and hilling disputes and other consumer
protection maiters, facilities Sting issues (e.g., zoning); trandfers of control; the bundling of
services and equipment; and the requirement that carriers make capacity available on a
wholesde basis or such other matters as fal within a state's lawful authority.”)

13



as rate regulation than as consumer protection becauise such mechanisms act as aform of market-based
CMRS rate regulation.

As CTIA has noted previoudy, CPP natification mechanisms are intringcaly tied to CMRS
rates because they facilitate the market's ability to regulate CMRS rates. While the Commission has
authority to establish ratesthat CMRS providers charge for the use of their network in completing cals
placed to wireless customers, it has determined that traditional methods of rate regulation would
disserve the marketplace and that competition within the CMRS industry could be relied upon to ensure
just and reasonable rates® Nonetheless, CMRS rates in a CPP environment, without notification
procedures, could lead to calersincurring charges of which they were unaware (and, possibly, that they
would have chosen not to incur) -- resulting in predictable demands for more regulation. Notification
mechanisms resolve this potentia problem by informing the consumer that a charge will occur, and
permitting the consumer to decide whether to incur the charge. The notification permits consumer
demand to play an important part in determining rates that calerswill pay to complete acdl. For this
reason, CPP will influence marketplace rates and thus place it within the Commisson's CMRS
ratemaking authority under Section 332(c)(3)(A).

Regulation of CPP can riseto the level of entry regulation, aswell. Section 332's asolute ban
on date entry regulation ensures that any state-created entry barriers, whether entirely or merely

partialy effective, whether direct or indirect, whether gpplicable to dl CMRS services or only to

3 See Implementation of Sections 3(n) and 332 of the Communications Act; Regulatory
Trestment of Mobile Services, Second Report and Order, 9 FCC Red 1411, 1175 (1994)
("thereis sufficient competition in [the CMRS marketplace to justify forbearance from tariffing
requirements’).

14



particular CMRS sarvices, are prohibited.* Under no circumstances may a state impair or impede
CMRS carriers from entering amarket or providing CMRS service(s).

State regulation of the notification mechanism inherently comprehends state entry regulation of
CPP. * By "agreding] with the commenters that a uniform nationwide notification system that would
apply to dl callsis necessary to facilitate the implementation of CPP,"*® the Commission acknowledges
implicitly that its nationd policy gods for CPP development would be a odds with those of the Satesiif
dates were permitted to adopt differing notification obligations. If a Sate adopts a particular notification
method that is contrary to or different from the national standard, it would impair a carrier's ability to
offer efficient, cost-effective CPP service, or may totally bar a carrier's provision of CPP in that state.®

As the Notice specifically acknowledges, the main objective of this proceeding isto remove

regulation (whether Federal or state) that functions as an obstacle to the development of CPP service,

To illugrate in a non-CPP context, the Commission would be fully justified in preempting any
date or local regulation which prohibited the offering of CMRS roaming services.

® Alternatively, because cdls provided pursuant to a CPP arrangement are telecommunications

services, Sections 253(a) and (d) grant the Commission authority to preempt state bans on the
use of CPP to complete CMRS cdlls, regardless of whether the ban involvesintersate or
intrastate CPP offerings. See 47 U.S.C. § 253(a)("No State or local statute or regulation, or
other State or locd legd requirement, may prohibit or have the effect of prohibiting the ability of
any entity to provide any interdtate or intrastate telecommunications service.").

% Notice at § 33; id. (The Commission aso noted that based on the record, "such a notification
would sgnificantly dleviate confusion on the part of caling parties by providing them the
capability to make an informed decison on whether to proceed with completing the cdl. In
addition, as severa commenters submit, a uniform nationwide standard for notification
announcement would likely minimize the cost to wireless carriers of providing anotification,
especidly where they service multistate aress.”).

15



The Commission has identified, among other things, the lack of a uniform, nationwide notification
method as a barrier to widespread CPP development. Necessarily, any state notification mechanism,
by virtue of its existence, impairsthe goa of providing a uniform, nationwide notification mechanism and
therefore acts as an entry barrier prohibited by Section 332.%® If the lack of anationd, uniform
notification mechaniam is barring CPP devel opment, then any sate regulation that conflicts with the
nationa system is barred as a prohibited entry barrier under Section 332.

B. Section 2(b) " Impossibility" Jurisprudence Also Servesto Preempt
Inconsistent Or Additional State CPP Customer Notification Requirements.

The Communications Act and the cases interpreting it provide a second basis of exclusve
Commission authority over CPP customer notification mechaniams: the Section 2(b) impossibility
exception. * Through operation of the impossibility exception, the Commission retains jurisdiction to
ensure that incons stent state regulation does not thwart uniformity of nationwide CPP notification

mechaniams.

3 In addition, State or local government attempts to ban or delay CPP operate dso are prohibited
by Section 332(c)(3)(A). These bans or delaying tactics effectively restrict choices for
consumers and impair nationwide service plans of CMRS providers.

i In other words, if the Commission believes as amatter of policy that it is necessary to adopt a

nationa, uniform notification mechanism, then any ate action to adopt anew or different
natification method would result in a non-uniform, non-nationd notification obligation.

% The impossibility exception alows Commission preemption when: (1) the matter to be
regulated has both interstate and intrastate aspects; (2) FCC preemption is hecessary to protect
avdid federd regulatory objective; and (3) state regulation would "negate]] the exercise by the
FCC of itsown lawful authority" because regulation of the interstate aspects of the matter
cannot be "unbundled" from regulation of the intrastate aspects. Public Serv. Comm'n of
Maryland v. F.C.C., 909 F.2d 1510, 1515 (D.C. Cir. 1990) (citations omitted).
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The Communications Act's dud regulatory scheme generdly provides state jurisdiction over
intrastate communications and Commission jurisdiction over interstate and foreign communications.®
However, in the event that federal and state jurisdictions overlap, "state regulation will be displaced to
the extent that it Sands as an obstacle to the accomplishment and execution of the full purposes and
objectives of Congress™* Even avery limited interstate communications component suffices to impart
Commission jurisdiction.*

The consderable interstate component of CPP satisfies the first prong of the impossibility
exception. Cdls placed to wireless subscribers clearly retain both interstate and intrastate attributes.
As CTIA has noted previoudly, eighty-two percent of the MTA-based PCS license areas are interstate,
encompassing more than 90 percent of the U.S. population, while 23 percent of the BTA-based PCS
license areas are interdate, encompassing 36 percent of the U.S. population. 1n addition, cdlular

licensees efforts to expand their footprints, either through acquisition or agreements with other carriers,

40 See 47 U.S.C. 8§ 152; seedso Louisana Pub. Serv. Comm'nv. F.C.C., 476 U.S. 355, 360
(1986).

4 L ouisiana Pub. Serv. Comm'n, 476 U.S. at 374 (citations omitted); see also Computer and
Communications Indus. Assnv. F.C.C., 693 F.2d 198, 214 (D.C. Cir. 1982) ("Courts have
consgently held that when state regulation of intrastate equipment or facilities would interfere
with achievement of afederd regulatory god, the Commission'sjurisdiction is paramount and
conflicting date regulations must necessarily yield to the federd regulatory scheme.”).

42 See Nationa Assn of Regulatory Util. Comm'r v. F.C.C., 746 F.2d 1492, 1498 (D.C. Cir.
1984) ("purdy intrastate facilities and services used to complete even asingle interstate cal may
become subject to FCC regulation to the extent of their interstate use'); see also Puerto Rico
Tel. Co. v. F.C.C., 553 F.2d 694, 700 (1<t Cir. 1977) ("no matter how frequently or
infrequently a subscriber places interstate cals, he is entitled to have the conditions placed on
access to the interstate telephone system measured againgt federd standards of
reasonableness’).
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have resulted in the marketing of cellular service across state boundaries and the establishment of
nationd footprints. Moreover, calers of wirdess subscribers obvioudy place cdls to a multitude of
jurisdictions. CPP will function in tandem with a substantiad number of interstate wirdess cdls.
Consistent with the second prong of the impossibility exception,* preemption of conflicting state
notification mechanisms will further valid Commisson objectives. The uniform growth and devel opment
of wireless services through the adoption of nationd, uniform natification methods, coupled with the
efficient and intengve use of the spectrum, condtitute valid Federa regulatory objectives that must be
protected. A uniform, national method of CPP natification will promote the nationwide viability and
avallability of CPP free of ingppropriate regulatory barriers. In turn, the greater availability of CPP
should expand CMRS subscribership and encourage greater use of wirdess services. Thisresultis
congstent not only with the Commisson's but dso Congress gods for the CMRS industry. Inrevisng
Section 332, Congress envisioned that al CMRS providers would be subject to "uniform rules™ and

intended "to establish a Federa regulatory framework to govern the offering of dl commerad mobile

services."”

4 The Commission is entitled to substantial deference in identifying a valid Federal regulatory
objective conggtent with the Communications Act. See Red Lion Broad. Co. v. F.C.C., 395
U.S. 367, 381 (1969); see dso Electronic Indus. Assn Consumer Electronics Group V.
F.C.C., 636 F.2d 689, 695 (D.C. Cir. 1980) ("We accord the Commission broad discretion in
implementing its controlling Satutes”).

“ See House Report at 259.

45 See Conference Report at 490 (emphasis added). See also 139 Cong. Rec. S7995 (daily ed.
June 24, 1993). Congressincorporated by reference the findings of both the House bill and the
Senate verson. Section 402(13) of the Senate version finds that "'because commercia mobile
sarvices require a Federd license and the Federd Government is attempting to promote
competition for such services, and because providers of such services do not exercise market
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By contrad, if each interdate carrier is required to adopt a separate and distinctive method for
CPP natification as required by state regulators, it islikely that the effort may outweigh any of the
possible market benefits of the service® A fractured notification policy may effectively preciude most
carriers ability to provide CPP service.

Findly, conagent with the third prong of the impossibility andyss, multiple burdensome and
potentidly incongstent state customer notification requirements likdy will lead to consumer confusion
and raise barriers to the implementation of CPP -- effects that would negate redlization of the
Commisson'svdid federd objectives. As CTIA has explained previoudy, states have consdered a
variety of methods to provide consumers with CPP natification, including bill inserts, advertisements,
unique NXX codes, 1+ diding, and specidized tones and intercept messages. If the Commission
permits each state to adopt its own CPP notification requirement, CPP rules will be fractured aong
dtate boundaries with predictable customer confusion. Given these redlities, preemption by the

Commission under Section 2(b) is gppropriate.

power vis-a-vis telephone exchange service carriers and State regulation can be a barrier to the
development of competition in this market, uniform nationd policy is necessary and in the public
interes.” (emphasis added).

46 Individual state-by-state notification requirements are not only alogistica burden on interstate
cariers, but they reduce the economies of scae that are redized by one national notification
methodology. Whatever find notification strategy the Commission determines best satisfies the
public interest, it will obvioudy result in an additiona cost to carriers. These codts can be
minimized, however, by alowing carriersto redize certain efficiencies through a nationa
approach.
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V. THE COMMISSION SHOULD ADOPT A UNIFORM, NATIONAL SYSTEM OF
NOTIFICATION REGARDING CPP CALLS.

The Commission has proposed a uniform notification announcement that includes the following:
(2) noticeto the caller that the wireless subscriber the cdler istrying to reach has elected CPP, and that
the caller will be responsible for payment of airtime charges; (2) identification of the CMRS carrier; (3)
the per minute rate and any other charges gpplicable to the cdl; and (4) notice thet the cdler hasthe
opportunity to terminate the call prior to incurring charges®’

CTIA beievesthat the most important policy goa of any notification requirement isto provide
the caller with sufficient information to decide whether to continue the call and accept charges or to
terminate the cal without incurring CPP charges. As demonstrated bel ow, adoption of a uniform,
nationa notification mechanism is essentid. The Commission, though, need not regul ate the natification
announcement to the level of detall it has proposed. Rather, a more streamlined approach will better
serve consumers and will ensure that CPP services are not inadvertently impaired by well-meaning, but
ultimetely harmful, regulation.

A. The Notification Mechanism Must Inform Callers That They Will Be Char ged
To Complete The CMRS CPP Call.

The mgority of other commentersin this proceeding has registered support for auniform,
national system to notify calers that charges may be incurred for cals to wirdess CPP customers. CPP
will change the way consumers pay for calsto wirdess subscribers. Consumers need to receive

adequate, regular notice that the person cdled has dected a new billing arrangement with the wireless

ar Notice at 7 42.
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carier. The Commisson, though, should not micromanage the notification message by dictating its
exact content.

CTIA continues to support the use of adigtinctive tone. CTIA adso supports for a sufficient
period of time, such as 18-24 months after a Commission Order, a recorded intercept message that will
inform cdlersthat they will be charged for placing acdl to a CMRS subscriber decting CPP service.
This notification format will ensure that the calling party is provided with sufficient information -- directly
anaogous to the information provided to a party before accepting a collect cal -- to decide whether to
continue the CPP cdll or to terminate without incurring a charge. Thisformat has the advantage of not
imposing undue or unnecessary requirements on the CMRS providers offering CPP service. Once
cdlers are familiar with the notion of CPP, the notification can be smplified over time*® After 18-24
months of the notification message, the Commission should move to a distinctive tone.*

Similarly, the Commission should regject other notification methods such as unique service codes
or 1+ diding® as discriminatory and unworkable. CTIA questions the purported benefits of such

proposals. Rather, the Commission should exercise its exclusve authority over numbering

® Seeid. at 144

49 Distinctive tones are aready used in a variety of settings and are easily understood by most
consumers. For example, the "busy sgnd™ is a common tone thet is understood throughout the
nation to mean that the caled party is aready using the telephone. Also, many loca and
interexchange carriers have created their own digtinctive tones that sgnal calers when to input
ther caling card numbers.

0 Notice at 1 45-48.
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adminigratior? to preclude states from adopting CPP notification schemes based upon 1+ diaing or
service-specific area codes.

The Commission recently sought comments in its numbering resource optimization proceeding
on the utility of service- or technology-specific area codes for CPP. In commenting in this proceeding,
CTIA addressed in detall its concern with the discriminatory and anticompetitive nature of such
numbering strategies generdly. Telephone numbers are limited resources that should not be wasted for
any purpose, including CPP. Given the availability of dternative, more effective natification methods, it
makes little sense to squander limited numbering resources by employing inefficient CPP-specific area
codes. In thelong term, adigtinctive tone should provide sufficient notice of the unique nature of the
CPP call without resort to specid telephone numbers.

B. Requiring That The Intercept M essage Contain Detailed | nformation About
Rates s Potentially Mideading And Prohibitively Expensive.

CTIA objectsto the Commission's proposa to disclose per-minute charges and other
applicable fees such as roaming charges in the notification message> The Commission has tentatively
concluded "that rate information would be consdered rdevant by a substantia mgority of caling parties

-- common sense tells us that most people would be reluctant to undertake responsibility for paying for

51 47 U.S.C. § 251(e)(1).

52 See Noticeat 149 ("CTIA aso argues that the Commission could use its jurisdiction over
numbering to preempt states from establishing incons stent numbering schemes as the basis for
CPP naotification at the Sate leve.").

%3 Seeid. at 742. Notably, the Commission wants the notification message to disclose "dl of the
additiond charges hilled by the CMRS provider to the cdling party for the call,” including per
minute charges to terminate airtime, and roaming and long distance fees. |Id. at 143.
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the call without some information about the amount of the payment.”®* The Commission bdlievesthat "it
may be the case that the provison of rate information would serve as an effective means to facilitate
CPP, because cdling parties would be more inclined to complete CPP cdls than they might be if they
were |eft to guess what they would be billed for the cdl, to the extent they would deem the quoted rate
as reasonable."®

Asnoted in CTIA's prior pleadings, providing adetailed list of rdevant chargesis needlesdy
complex aswell asmideading. Inmany if not al cases, the intercept message will be unable to account
for dl charges associated with a CPP cdl, for example, wirdline charges associated with originating and
handing off CPP cdlls to the mobile carrier.® Any reguirement to provide cost information would be
incomplete at best, and miseading to the customer a worst.”’

Moreover, adding specific rate information will necessarily lengthen the message. The longer
the message, the higher the probability that calers will become frugtrated and terminate the cal prior to

completion. AsCTIA has previoudy established, the Commisson recognizes the importance of

> Id.

s Id.

% No party has disputed CTIA's dedaration that providing incomplete pricing information, which
isinevitable in a CPP environment, is harmful to consumers. Comments of CTIA in CC Docket
No. 97-207 (filed Dec. 16, 1997).

> The Commission has only required that intercept messages indude specific cost information in
those limited cases where there existed arecord of significant and persstent abuse by service
providers (eq., operator services and 900 pay-per cals). See Policies and Rules Concerning
Operator Service Providers, Report and Order, 6 FCC Rcd 2744, 2746 (1991) ("OSP
Report and Order"); Policies and Rules Concerning Interstate 900 Telecommunications
Services, Report and Order, 6 FCC Red 6166 (1991) (900 Report and Order™).
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minimizing the delay between cdll initiation and cal completion.®® Toillustrate, in itsimplementation of
number portability, the Commisson rejected measures which would result in a 1.3 second call
completion delay.®® The Commission ressoned "that the time it takes to receive acall is an important
factor for many subscribers. . . " Similarly, wirdess subscribers would be harmed by regulatory
obligations that creste a ddlay in cal completion and an increase in caller terminations® Mandating
spexific pricing information in a CPP notification system would lead to such aresult.®

The Commission's proposd that the natification message disclose relevant rates is smilarly
problematic because it assumes ingppropriately that (1) any charges associated with a CPP call are
immediately knowable to the CMRS provider and can be communicated ingtantly to acdler; and (2)
that the imparting of this knowledge does not incur significant costs. In fact, not al charges can easly be
predicted prior to the commencement of a CPP CMRS call. The mobile nature of CMRS cdlls at times
can impair the ability of acarrier to disclose in real-time an accurate assessment of al charges for the

cdl. By traversang county, state, or other geopolitical boundaries, a CMRS carrier may incur different

%8 As ameasure of service qudity, the Commission has consstently monitored did-tone-delay in

wireline networks. See ARMISfiling 43-06.

% Teephone Number Portability, First Memorandum Opinion and Order on Reconsideration,

12 FCC Rcd 7236, 124 (1997) ("[W]e agree with AT& T that the studies submitted by
petitioners fail to demondgtrate that 1.3 seconds of post-did delay isimperceptible to the

public.")

60 1d. at 22.

o1 Seeid. (In adiscussion concerning the impact of cal completion delay on businesses, the

Commission noted that "[i]f the party making a cal to a business experiences additiond dday . .
. that delay may negatively impact how the businessis perceived. . . .")

62 The generd notion that callers not be subjected to unreasonable diding delaysis codified in
Section 251, 47 U.S.C. § 251(b)(3), in the requirement that LECs provide diding parity.
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assessments of regulatory fees or taxes that cannot be predicted at the time of the notification
announcement.”®> CMRS customers do not file "flight plans’ with their service provider - there are no
sample or accurate means to estimate or predict the tota fees associated with certain calsinred time.

To further complicate matters, there are many variables associated with atypicd cal that may
affect the totdl charge. For example, the CMRS provider may not be the only carrier imposing charges.
Other charges, including IXC-imposed toll charges or message unit charges imposed by the cdler's
loca carrier, may sgnificantly raise the costs for calls to CPP subscribers. The charges assessed by
these other carriers will not be known by the CMRS carrier, and therefore will not be available for
incluson in arate notification message. In addition, the CMRS provider's charges may vary with the
length of the cdll, thetime of day of the cdll, and the subscriber's choice of service plan. Moreover, the
billing method can be a sgnificant cost factor. Thus, many factorswill affect the cost of a CPP call.
The Commission should not underestimate consumers, they should be entitled to make informed
decisons without having to wade through a morass of unnecessary detall.

CMRS providers, through a brief educationd intercept message, Smply cannot provide calers

with the exact charges for their cals® At mog, they can merely describe the potential charges that

63 For example, in amulti-stiate CMRS market, some calls may be subject to the Commission's

universa services charges while other, intrastate calls may be subject to different state-imposed
charges.

Lengthening the intercept message to explain al possible charges, including foreseesble and
unforeseeable charges, would, in effect, make the message impracticd and usdess. Simply
dtated, an intercept message thet istoo long and too complicated will lead to consumers
hanging-up before the message has been completed. Moreover, alonger intercept message that
includes the rates and other key provisons of the cal may increase the overal costs of the call.
See Palicy and Rules Concerning the Interstate, |nterexchange Marketplace; Implementation of
Section 254(q) of the Communications Act of 1934, as amended, Order on Reconsideration,
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could be assessed. This revelation would likely add considerably to the length of the call, and would
have little practicd vaue. The sheer multiplicity of factors make it impossible to provide the cdler with
completely accurate information as to the cost of the call prior to its completion. Requirementsto
provide generd cost information, without regard to the particular cal, would be incomplete a best, and
at worst mideading to the cdler.

C. Mandatory Disclosure Of Rate Information I's Premature Given The Lack Of

Record Evidence Of Mideading Or Fraudulent Behavior On The Part Of
CMRSCarriers.

The Commission's proposa that carriers disclose rate information in the notification message is
aso premature. The Commission's god in this proceeding it to remove regulatory obstaclesto the
development of CPP. By requiring the disclosure of a carrier's rates and other fees, the Commisson's
attempt a consumer protection will likely have the paradoxica effect of impairing rather than enhancing
competition and innovation. The Commission should not try to second guess a diverse, dynamic
business such as CMRS. To do 0 risks potentialy congtraining the market and the devel opment of
competitive CPP pricing packages and options. Neither CTIA, the Commission, nor the CMRS
industry can predict at thistime the "killer" CPP gpplication. Carriers may pass dong certain charges
but not others. They may have different fees for CPP for different packages, depending upon how
costs are alocated between the caller and the called party. The market, not the Commission, should

make these determinations.

12 FCC Rcd 15014, 111 21, 33 (1997) (Commission acknowledged AT& T assertion that for
dia-around services, arecorded message explaining key provisions, including rates, could delay
cdl set-up by 1.5 to 2 minutes, and may increase the cost of the cal by $0.33 to $0.77 per cdll)
("Dia-Around Reconsideration Order™).
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If problems develop, and consumers are being harmed, the Commission can intervene quickly

to require the disclosure of per-minute rates, when feasible. But, it should not as amaiter of law® and

policy regulate againgt such problemsin anticipation of their occurrence.

Notably, the Commission has required intercept messages to provide specific pricing

information only in those limited cases where there existed arecord of significant and persstent abuses

by service providers. Specificdly, the Commission required disclosure messages to include chargesin

the OSP and the 900 pay-per-call service context. Prior to the Telecommunications Act of 1996, the

Commission imposed upon operator service providers and 900 service providers the duty to disclose

their charges because of evidence of prior abuses and the consequent need for consumer protection

measures.®” These service providers were notorious for charging excessive amounts for their services

without prior notification of such charges®®

65

66

67

68

See Home Box Office, Inc. v. F.C.C., 567 F.2d 9, 36 (D.C. Cir. 1977) (The Commission
cannot enact regulation to remedy a non-existent problem).

In the 1996 Act, Congress amended Sections 226 and 228 which revised the Commission's
statutory basis for regulating operator services and 900 pay-per-call services. 47 U.S.C.
8§ 226, 228.

See OSP Report and Order at 2 ("In the NPRM, we proposed specific rules aimed at solving
problems in the operator services industry that had persisted despite previous Commission
action"); see dso Billed Party Preference for InterLATA 0+ Cdls, Second Further Notice of
Proposed Rulemaking, 11 FCC Rcd 7274, ] 8, n.22 (1996) (noting that the Commission had
received more than 5,000 complaints about operator service provider rates between August 1,
1994 and August 31, 1995, and that "[t]he rate of such complaints appears to be increasing.");
900 Report and Order at 1 2, n.2 (noting that since 1988, the Commission had "received
goproximately 4,300 complaints deding with 900 services' and that they condtituted the "most
frequent topic of informa complaints to the Commisson.”).

See 900 Report and Order at 9 12 (concluding that " pay-per-cal services have a Sgnificant
potentia for infringement of, and in fact are infringing, consumers rights to make informed

27




By contrast, the CMRS industry has no such record of misconduct. There should be no
expectation that the abuses that occurred in these other industries will materidize in the CMRS
environment. CMRS providers dready operate in ahighly competitive environment. Thereisreason to
believe that CPP will become a competitive sarvice offering.®® Because CPP is ameans by which
carriers can increase usage and promote efficient usage of available capacity, it is reasonable to expect
that smilarly low per-minute usage charges will be implemented for CPP.

D. The Commission Should Ensure That CMRS Carriers Can Achieve Binding
Obligations With Calling Parties.

As the Notice suggests ™ it is important to ensure at the outset that any agreements reached
between a CMRS provider and acaling party under CPP create binding obligations on both parties.
Such condderations are epecidly crucid in the CPP environment as CMRS carriers will likely have no
pre-exiging relationship with the cdling party. CTIA continues to believe that the Commisson should
adopt informational mechanisms at the Federd level to ensure privity of contract between CMRS
cariersand the CPP cdler. CMRS carriers choosing to offer CPP should be able to avail themselves
of the traditiond common carrier limited immunities from liability aswell as the means to secure the

enforceability of CPP charges.

decisons about telephone cdls that are billed at an amount often far greater than the
trangmisson charge with which consumers are more familiar.") (emphasis added).

6 For example, a carrier's adoption of excessive CPP charges would likely discourage cdls to

CMRS customers, thereby reducing demand for the service. Moreover, CPP cdlers are likely
to know the CMRS customer they are caling and would no doubt aert the subscriber about the
charges. These complaints, in turn, would likely lead the CMRS subscriber to seek another
sarvice provider offering more favorable CPP terms.

0 See Notice at 1 50.
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In the CPP environment, the Commission should adopt one of severd natification possibilities.

It may permit CMRS providers offering CPP servicesto file: (1) informationd CPP tariffs, smilar to

those filed by 1+ diad-around services; * (2) mode informational contracts pursuant to Section 211 that

would be made available by the Commission to the public; or (3) specid CPP service reports pursuant

to Section 219 that would be made available by the Commission to the pubic for ingpection.

An informationd tariff filing under Section 203 with repect to CPP services presents severd

possi ble benefits which may outweigh the sgnificant costs generdly associated with tariff filing

requirements. In the context of interstate, interexchange 1+ dia-around services, carriers were faced

with directly andogous circumstances to CPP in that the charged party did not necessarily have a pre-

exiging rdaionship with the billing carrier. The Commisson permitted permissve tariffing by did-

around carriers and:

modified its rules to give carriers the option of filing tariffs for did-
around 1+ services (interdate, domestic, interexchange direct-dia
sarvices to which consumers obtain access by dialing a carrier's access
code) because long distance carriers cannot reasonably establish
enforceable contracts with casual callersin these circumstances.™

71

72

See Policy and Rules Concerning the Intergate, Interexchange Marketplace; |mplementation of
Section 254(q) of the Communications Act of 1934, as amended, Second Report and Order,
11 FCC Rcd 20730, n.29 (1996). Similar to tariff filings of non-dominant interexchange
cariers, including 1+ dia-around services, CPP tariffs should not be subject to prior
Commission gpprovd or review, should be presumed to be lawful, and should not require the
filing of any supporting cost support data. CTIA would not support any CPP tariff filing
obligations that would require cost judtification by CMRS carriers, or would burden the
Commission with prior approva requirements.

See Federd Communications News Rdease, "Commission Affirms With Minor Modifications
Decison to Eliminate Tariff Filing Requirements for Long Distance Carriers,” Report No. CC
97-46 (rel. Aug. 20, 1997); see dso Dia-Around Reconsideration Order.
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Aswith 1+ diding sarvices, it isinfeasble in the case of CPP sarvices to ensure that the caling party is

quoted the correct charges and fees accurately and immediately.” Thisis directly analogous to the

problem with 1+ diding that necessitated the use of tariffs.

As an dternative to tariff filings, the Commisson may reconsder in part its decison to forbear

from applying Section 211 and permit CMRS providers to voluntarily file model CPP contracts which

would be made available for public inspection.™ Findly, the Commission's express authority under

Section 219 to permit carriersto file specia and other reports may provide an additiond basis to ensure

enforceable CPP contracts.”

73
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With did-around 1+ services, the Commission recognized that the interexchange carrier did not
have the ability to distinguish a caler usng dia-around 1+ services from direct did 1+ services.
Therefore, it could not accurately provide such calers with the rates, terms, and conditions of
the cdl prior to its completion. Dial-Around Reconsideration Order at 9] 33.

Section 211(b) can be interpreted by the Commission to offer CMRS providers an dternative
to taxiff filings by alowing the Commission to require the submission of "any other contracts of
any carrier.” 47 U.S.C. 8§ 211(b). The FCC hasinterpreted this statutory provision broadly,
dtating that "carriers and non-carrier customers can enter into contracts, agreements, and
arrangements, and under Section 211 of the Act, 47 U.S.C. 8§ 211, the Commission can require
these documents to be filed when it deems necessary.” See Competitive Carrier Services,

Sixth Report and Order, 99 FCC 2d 1020 at 1 12 (1985).

Specificdly, Section 219(a) grants the Commisson sgnificant discretion to have carriersfile
reports containing "information in relaion to charges or regulations concerning charges, or
agreements, arrangements, or contracts affecting the same, as the Commisson may require.” 47
U.S.C. 8§ 219(a). Moreover, Section 219(b) grants the Commisson authority by generd or
gpeciad order to have CMRS carriers providing CPP to file "periodical and/or specia reports
concerning any matters with respect to which the Commission is authorized or required by law
toact." 47 U.S.C. § 219(b). These congressona grants of authority can be interpreted
broadly by the Commission to permit the filing of annua (or periodica) CPP service reports
which, once publicly available, would disclose to potentid CPP calling parties the key
provisons and reevant limitations on the CMRS carrier's ligbility.
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V.  THE COMMISSION SHOULD NOT REGULATE THE RATESCHARGED BY
CMRSCARRIERSFOR CPP CALLS.

The Commission has raised a concern that there is no direct, competitive pressure on carriers to
ensure that CPP cdlers obtain reasonable ratesto complete acall. Citing regulatory experiencesin the
United Kingdom, it requests comments on whether market conditions exist or are likely to develop that
would exert competitive pressure on CPP rates and whether it may be necessary to set the rates
charged for CPP service.”® The Commission should abandon as premature any further incuiry into the
regulation of CPP rates.

A. The Commission Should Not Anticipate Market Failure.

The unprecedented nature of the Commission'sinquiry into regulating CPP rates cannot be
oversated. The Commission has never established the rates that CMRS carriers charge for their
sarvices, thereis no history in CMRS regulation of Federal rate-of-return rate regulation.”” Itis
inappropriate for the Commission to be concerned by and regulate for "bad actors' before CPP
services are permitted the opportunity to develop. The aim of the Commisson'sinquiry into CPPisto
remove regulatory obstacles -- not to anticipate and create additiona regulatory obstacles to address
nonexistent problems.

No one can demondrate at thistime that direct competitive pressures on CPP rates will fail to
protect caling parties. For dl anyone knows, competition in CPP service offerings may center around

the reasonableness of the charge to the calling party. Carriers may compete for customers by

e See Notice at 1 53-54; see adlso Separate Statement of Commissioner Susan Ness at 1-2 and
n. 1.
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advertising that they assesslow CPP charges. Cdled party customers may opt to switch providers if

one carrier charges more than another. Or a customer may eect not to subscribe to such aservicein

the first place. The only thing thet is clear a thistimeisthat if the Commisson artificialy congtrans

market development in anticipation of a problem that has not yet materidized, it will impair at sgnificant

expense the usud dynamics of the CMRS marketplace.

As the Commission recognizes,” it has no direct evidence that CPP pricing will in fact be

controversd. While the Commission has sgnificant latitude in adopting regulation in furtherance of the

public interest, "regulation perfectly reasonable and appropriate in the face of a given problem may be

highly capricious if that problem does not exist."” As explained by Commissioner Furchtgott-Roth, the

Commission should not even commence aline of inquiry on the need to regulate CPP rates. Rather, the

7

78

79

Asapractica matter, the Commission lacks the information necessary to assess acarrier's
underlying costs of providing CPP service, or the meansto set an gppropriate return on equity.

See Notice at 1 54 (The Commission gppears ready to defer regulation "until thereis clear
evidence that Commission action is necessary to resolve rate issues.”).

Home Box Office, Inc. v. F.C.C., 567 F.2d 9, 36 (D.C. Cir. 1977) (citation omitted)
(emphasis added). Compare Truth-in-Billing and Billing Format, First Report and Order and
Further Notice of Proposed Rulemaking, 14 FCC Rcd 7492, 7568 (Separate Statement of
Commissioner Michad K. Powdl, Concurring) (1999) ("It is critical to the process of regulators
ceding control to the market that enforcement not become a solution in search of a problem that
has not yet been identified. Neither should we suggest that we do not need a problem to solve
in order to justify imposing additiond regulatory burdens on market participants, Smply because
we believe those requirements may benefit consumers.™) (emphasisin origind); id. at 7567
("enforcement must be targeted so that government intervenes -- only when and only to the
extent -- the record demonstrates that there are redl, identifiable harms that the market
participants voluntary actions will not correct.") (‘"Truth-in-Billing Order™).
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Commission should "take action only if credible evidence emerges once CPP has been launched that
regulatory intervention is needed to protect consumers. . "%

The Commission need not regulate CPP rates to avoid repesting the problems with gouging
experienced in the payphone industry.® With calls from payphones, neither the calling nor the called
party necessarily has a pre-existing relationship with the OSP. By contrast, with CPP the cdled party
has an ongoing service relaionship with the CMRS provider that gives it the ability to object to and
otherwise influence the rate charged by the CMRS provider for incoming cdls. Indl likeihood, the
cdled party will be concerned if acdling party is overcharged. The Commission should not posit that
CMRS subscribers will be indifferent to the charges paid by cdling parties. Nor should it underestimate
subscribers ahility to ensure (through their ability and demonstrated willingness to churn) that CPP
charges remain competitive.

To the extent that the Commission is concerned about excessive charges, it should abandon its

more intrusve proposals in favor of less redtrictive dternatives such as carrier branding of CPP service.

80 Notice, Statement of Commissioner Harold Furchtgott-Roth, Concurring in Part and Dissenting
inPart, a 1. Given the Commission's recent conclusionsin its most recent report to Congress
on the competitiveness of the CMRS industry, it isironic that the Commisson would raise this
concern. 1d. ("In our Fourth Report to Congress on competitive market conditionsin CMRS,
the Commission concluded that the mobile telephony market continues to make 'steady
competitive progress,' noting the results of one study showing that the average price per minute
of mobile telephone service has declined over 40% between the end of 1995 and the end of
1998.") (citation omitted).

8 See, eq., Billed Party Preference for InterLATA C+ Calls, Second Report and Order and
Order on Reconsideration, 13 FCC Rcd 6122 (1998).
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Through branding, carriers reputational concerns will undercut potential tendenciesto gouge™® Inthis
way, the Commission will ensure that the CMRS CPP market functions gppropriately with a minimum
of regulatory intervention.

Findly, if problems do arise, the Commission is not without effective remedies. Among other
things, it can rectify occurrences of discriminatory or anticompetitive conduct through selective Sections

201 and 202 enforcement.®

Given its ability to rapidly respond to any potential market problems, the
Commission need not adopt rate regulation in the name of consumer protection. It may rely upon less
drastic, more targeted, measures to promote consumer welfare consstent with the public interest if the

need arises.

B. The U.K. Experience Regulating CPP Rates|s|napplicable.

The Commission should assume nothing from the regulatory experience in the United Kingdom
regarding CPP charges® Notably, the U.K. experience has no direct bearing on the U.S. regulatory

gructure; it is barely informative, much less controlling.

82

Unlike OSPs, CMRS providers regularly invest sgnificant sums of money in advertisng and
other promotiona endeavors designed to enhance market presence and generate goodwill.

8 Compare Truth-in-Billing Order at 7 19 (CMRS "providers remain subject to the
reasonableness and nondi scrimination requirements of sections 201 and 202 of the Act, and our
decison [not to goply al of the truth in billing regulation on CMRS] here in no way diminishes
such obligations as they may relate to the billing practices of CMRS carriers”). The
Commission's truth in billing regulations provide an additiond bass for ensuring that consumers
are not subject to fraudulent or mideading billing practices for CPP cdls.

84 In 1996, the British Office of Telecommunications ("OFTEL") commenced an investigation into
the price of cdls to mobile phones following concerns by consumers that charges were
excessve. On December 15, 1998, the Director Generd of OFTEL announced that he would
order BT, Vodafone, and Cellnet to: (1) cut the cost of callsfrom aBT lineto VVodafone or
Cellnet mobile phones by 25%; and (2) stop charging for unanswered and diverted cdls. This
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There are numerous reasons why the regulatory experience in the UK. isof limited utility in this
ingance. Notably, in the U.K., there was evidence of inappropriately high retention (profit margin) by
BT for wirdineto-wirdess cdls, and excessve cal termination charges by Cellnet and VVodafone.
These findings ultimately led to rate reductions in the charge assessed for calls to mobile phones. The
U.K. government intervened only after severd years of investigation, and only after developing record
evidence of ingppropriate behavior. Conversdy, inthe U.S,, rate regulation is being proposed as an
innoculative measure with no evidence of misconduct. This proposd failsto consder adequately the
ggnificant costs associated with traditiond rate-of-return/price cap rate regulation that underliesthe
U.K. experience.

In addition, in the U. K., the market structure is Sgnificantly different fromthe U.S;; the U.S.
has asgnificantly larger number of wireless competitors. Inthe U.K., there are only 4 mobile services
licensees, each with anationwide license® By contrast, in the U.S,, the industry structure is much more
diverse. Licensesarelocd or regiond in nature, based upon geographic areas such asMTAS, BTAS,
MSASs, and RSAs. There are 2 cdlular carriers, up to 6 broadband PCS carriers, and 1-2 digitdl SMR
carriersin agiven geographic market. There are CMRS carriers with nationa footprints, regiond

footprints, and purely loca footprints. Infact, in the U.S,, 169.9 million Americans now have five or

decison followed an investigation by the Monopolies and Mergers Commisson ("MMC")
which concluded that “charges were much too high.” Callsto Mobile Phones to be Reduced
by 25%, 80/98, OFTEL, Office of Telecommunications, (Dec. 15, 1998). OFTEL adopted
the MM C recommendations that the companies’ licenses be modified “to reduce and control
the charges they may make for cals to mobile phones up to March 2002.” 1d.

8 See, e.q., Prices of Cadlls To Mobile Phones, OFTEL, Office of Communications, 2.1 (Mar.
1997) (located at <http:/Amww.oftel.gov.uk/pricing/cal2mob.htm>) ("Cals To Mohile
Phones”).
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more wireless providers avalable to them. Asaresult, wirdess consumersin the U.S. have multiple
sarvice options, and multiple service providers from which to choose. Indeed, more than 24 percent of
wireless consumers exercise their freedom to choose every year by changing carriers.®

Moreover, the pricing structures for U.K. and U.S. telephone cdls are different. Inthe UK.,
CPPisthe norm. Residentid customers are accustomed to paying for dl locd callsthat they make®’
whether to awirdine or awireless phone. Asaresult, they receive no specid ditinctive tone or other
notice that there will be a charge associated with the call. Nor is there any specid notice in the cdler's
bill. Infact, consumers often are unaware thet they are even cdling a mobile phone. A survey for
OFTEL in 1995 showed that only about 10% of consumers recognized thet they were caling a mobile
phone number and paying a premium price® By contragt, in the U.S,, as part of CPP offerings, callers
will be notified that there will be a charge associated with acdl. Inherently, U.S. calerswill be better

informed, better equipped consumers.®

8 Seeeg., “Churn & ARPU Stats Stabilizing — Somewhat,” Wirdless Market Stats," Paul Kagan
Associates, Nov. 25, 1998, at 6; see a0 “Fierce Competition in Wireless Markets Causes
Shift in Customer Satisfaction,” PR Newswire, Sep. 22, 1998 (reporting 30 percent of
surveyed wireless consumers say they may switch providers over the next twelve months, with
price amgor motivator, and CPP as an important festure that would cause more consumers to
change carriers).

87 Calls To Mobile Phones at 1 2.5.

8 See OFTEL's Submission to the Monopolies and Mergers Commission inquiry into the prices

of cdlsto mobile phones, OFTEL, Office of Telecommunications, 2.2 (May 1998) (located
at <http:/Amnww.oftel .gov.uk/pricing/mmc0598.htm>).

8 Notably, the MM C while admitting that market forces might produce competitive pressures on

chargesin severd years, concluded that it should set the termination rate for severa years. It
specificaly declined to use market-based measures such as recorded intercept messages or
publication of termination retes.
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Furthermore, CPP service will be optiond in the U.S. -- for both carriers and consumers. If
consumers are dissatified, they can eect not to participate. In the U.K., however, CPP is not optiond.
As aresult, consumers are more vulnerable to noncompetitive pricing by CMRS providers for CPP.

Findly, the regulation of the U.K. and the U.S. mobile phone industries varies significantly. At
thistime, dl mobile service providersin the U.K. are subject to stringent rate regulation based upon a
traditional monopoly moded cost-of-service regulatory gpproach. U.K. regulatory bodies engagein
ggnificant inquiriesinto the costs associated with providing, for example, cal termination services.
Costs for termination charges are assessed according to along run incrementa cost model. UK.
mobile carriers are entitled to earn aminimum rate of return on their investment determined by the
government.®® In short, mobile carriersin the U.K . are subject to more regulation now than has ever
been imposed on the U.S. wirdess industry, even when there were only two cdlular carriersin each
market. Imposing the U.K. regulatory structure on the dynamic U.S. CMRS industry will generatelittle
benefit, but will impose significant oversaght and compliance cods.

VIl. THEREISNO NEED AT THISTIME FOR THE COMMISSION TO REQUIRE
LECSTO PROVIDE CPPBILLING AND COLLECTION SERVICES.

As CTIA has maintained consstently, the provison of CPP service does not automaticaly

require the Commission to exercise jurisdiction over billing and collection.” 1t is premature to assume

% See, generdly, Cellnet and VVodafone: Reports on references under section 13 of the
Teecommunications Act 1984 on the charges made by Cellnet and Vodafone for terminating
cdls from fixed-line networks, Monopolies and Mergers Commission (Dec. 1998) (located at
<http://www.oftel.gov.uk.pricing/ccmnc1298.htm>); Prices of cals to mobile phones --
Statement, OFTEL, Office of Telecommunications (Mar. 1998) (located at
<http://www.oftel.gov.uk.pricing/ctm0398.htm>).

o See Notice at 1 55-68.
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that CPP services cannot develop without access to LEC billing and collection services. Rather, what is
now necessary isfor aCMRS carrier to receive access to key information from LECs so that the
carrier itsalf can bill and collect for CPP service. Section 251(c)(3) of the Communications Act™
obligates incumbent L ECs to provide requesting telecommunications carriers, on an unbundled basis,
with sufficient information to do their own billing and collection.”® The Commission should ensure that
CMRS carriers have access to such necessary data so that they may bill and collect from CPP callers®
Depriving access to this core billing information would impair the ability of a CMRS carrier to provide

CPP services® Therefore, by law, ILECs should be required to provide such access to this key

information as a means to foster CPP development and otherwise promote competition. %

%2 47U.S.C. 8251(c)(3).

9 The definition of "network element” in 47 U.S.C. § 153(29) indludes "information sufficient for
billing and collection.”

94 See Notice at 66 (ating Implementation of the Locd Competition Provisonsin the
Teecommunications Act of 1996, Second Further Notice of Proposed Rulemaking, CC
Docket Nos. 96-98, 95-185, FCC 99-70 (rel. Apr. 16, 1999)); see dso FCC News Release,
"FCC Promotes Loca Tdecommunications Competition; Adopts Rules on Unbundling of
Network Elements," Rep. No. CC-9941 (Sep. 15, 1999) (requiring that ILECs must provide
unbundled access to operations support systems).

% See 47 U.S.C. § 251(d)(2)(B).

% In addiition, prior to the Telecommunications Act of 1996, the Commission determined that
billing, name, and address ("BNA") wasaTitle II common carrier service, access to which
other interstate common carriers were entitled. Policies and Rules Concerning Loca Exchange
Carier Vdidation and Billing Information for Joint Use Cdling Cards, Second Report and
Order, 8 FCC Rcd 4478 (1993).
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VIIl. CONCLUSON

For these reasons, CTIA respectfully requests that the Commission act quickly to remove

regulatory barriers to wireless carrier provison of CPP services congstent with the proposas made in

these Comments.

September 17, 1999

Respectfully submitted,
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